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Overview

[1] The complainant, Brad Everitt, complains that the respondent, Homewood Health
Inc., discriminated against him in the provision of services customarily available to the
public when it refused to register him in the Rapid Site Access Program (RSAP).^

[2] The complainant is a member of a building trade union and works in the
construction industry, including on safety-sensitive industrial and oilsands sites. Site
owners regularly require workers to pass a drug and alcohol screening test in order to be
permitted onto their safety-sensitive sites (Pre-Access Test). Pre-Access Tests can cause
delays in getting workers on site due to the requirement to take and wait for results of the
screening tests.

[3] The RSAP was developed by several industry stakeholders as an alternative
method for getting workers onto safety-sensitive sites. The respondent administers the
RSAP. It is a voluntary program that exists to provide pre-qualification to workers to get
onto safety-sensitive sites. Site owners agree to waive Pre-Access Tests for RSAP
participant workers with active dispatch status. In exchange, RSAP participant workers
must pass an enrolment drug and alcohol test and agree to be subject to random drug
and alcohol testing while at work, amongst other requirements. Workers who either do
not qualify for the RSAP, or who do not wish to participate in the RSAP, are equally eligible
for jobs on safety-sensitive sites, but must go through the traditional Pre-Access Test in
order to obtain site access.

[4] In order to determine eligibility for enrolment in the RSAP, an applicant must take
a drug and alcohol pre-enrolment test. The complainant took this test but tested over the
RSAP allowable limit for Tetrahydrocannabinol (THC), a psychoactive constituent of
cannabis. As a result, he was denied enrolment in the RSAP. At all relevant times, the
complainant had, or believed he had, a medical authorization for cannabis.

[5] During closing argument, the director of the Alberta Human Rights Commission
(director) argued that there was discrimination at both the enrolment stage of the RSAP
and after enrolment during RSAP case management. This was a material expansion of
the complaint, which focused only on enrolment. The complaint was limited to the issue
of enrolment.

[6] The complaint is dismissed. The complainant did not meet his burden of proof. He
did not establish that his disability was a factor in the respondent's refusal to enrol him in
the RSAP. Even if he had, the respondent could not have accommodated the complainant
without incurring undue hardship.

^  In a preliminary decision, I found that the respondent provided services customarily available to the public within the
meaning of s. 4 of the Alberta Human Rights Act. See Everitt v. Homewood Health, 2018 AHRC 3.



Legislation

[7] Section 4 of the Alberta Human Rights Act (the Ac()^ prohibits discrimination in the
provision of services customarily available to the public on the ground of physical
disability:

No person shall

(a) deny to any person or class of persons any goods, services,
accommodation or facilities that are customarily available to the public,
or

(b) discriminate against any person or class of persons with respect to any
goods, services, accommodation or facilities that are customarily
available to the public,

because of the race, religious beliefs, colour, gender, gender identity,
gender expression, physical disability, mental disability, age, ancestry,
place of origin, marital status, source of income, family status or sexual
orientation of that person or class of persons or of any other person or class
of persons.

[8] Section 11 of the Act deems a contravention of the Act to not have occurred if it
was reasonable and justifiable in the circumstances:

A contravention of this Act shall be deemed not to have occurred if the
person who is alleged to have contravened the Act shows that the alleged
contravention was reasonable and Justifiable in the circumstances.

Issues

[9] The following issues arise in this matter:

a. Does the complaint include an allegation of discrimination related to
post-enrolment procedures of the RSAP?

b. Did the complainant establish his case?

c. If so, did the respondent show that the RSAP enrolment standard was
reasonable and justifiable in the circumstances?

Analysis

The Scope of the Complaint

[10] This complaint relates to the complainant's application for enrolment in the RSAP.
It does not extend to the respondent's post-enrolment procedures.

[11] During closing argument, the director, who had carriage of the complaint, argued
that there was discrimination both at the enrolment stage and after enrolment during the
case management process of the RSAP, which may include a substance abuse
assessment.

2 Alberta Human Rights Act, RSA 2000, c.A-25.5



[12] The director referred to a recent decision of Commissioner Munn, Smylie v Sani-
Tech Mechanical Ltd.? in which the Tribunal added the ground of family status to a
complaint. While the director was not seeking to add an additional ground, the director
noted that this case was relevant to show that the Tribunal may allow complaints to be
expanded based on the evidence. The director argued that this additional instance of
discrimination came from the respondent's own evidence, and the respondent should not
be surprised by its own evidence.

[13] The director further noted that there was reference to post-enrolment procedures
in the complaint form that the complainant filed to initiate the complaint. As a result, he
argued that the respondent should have been aware of this issue from the outset of the
complaint.

[14] The respondent objected and argued that alleged discrimination post-enrolment in
the RSAP was a significant expansion of the complaint. The respondent argued that the
issues for this matter have always been framed around eligibility for enrolment. Any
evidence relating to substance abuse assessments post-enrolment was proffered for the
purpose of distinguishing different types of assessments that are done at different stages
of the RSAP or the employment process. However, the facts of this complaint did not
extend to post-enrolment processes. The respondent further noted that this additional
instance of discrimination was being alleged at the very end of the hearing, after evidence
had closed. The respondent argued that it was taken by surprise by this argument.

[15] I agree with the respondent. This was a new issue that expanded the scope of the
complaint. The issues in this complaint were framed around enrolment. Further, the facts
of this complaint did not extend to post-enrolment procedures in the RSAP. The
complainant was not enrolled and he never experienced case management or a
substance abuse assessment.

[16] In the Smylie, supra, decision, the Tribunal considered whether a new ground
should be added to the complaint. Commissioner Munn noted that the leading case for
amending a human rights complaint in Alberta is Malko-Monterossa v. Sheet Metal
Workers' International Association Local Union No.8? in which Commissioner McFetridge
set out the relevant considerations when asked to amend a complaint:

a. the amendment is timely and made at the earliest opportunity;
b. the ground has a factual foundation based on the complaint before the

Tribunal;

c. the ground does not create a new complaint or cause of action which
does not fall within the substance or scope of the complaint which has
been referred for adjudication; and

d. adding the ground does not unduly prejudice the respondent

[17] While the issue is different from that arising in Malko-Monterossa and in Smylie, in
which the Tribunal addressed adding grounds of discrimination to complaints, this
analysis is helpful in my consideration of the scope of the complaint. The director's

^ Smylie v Sani-Tech Mechanical Ltd., 2018 AHRC 6 (CanLII)
^ Malko-Monterossa v. Sheet Metal Workers' International Association Locai Union No.8, 2012 AHRC 13, at para 42
(CanLII)



submissions about the second instance of discrimination fails all four of these
considerations.

[18] First, the issue is not timely or made at the earliest opportunity. The first time that
the issue of the respondent's practices post-enrolment was squarely identified was during
closing argument after eight days of hearing (including the preliminary application), and
after the evidence was closed. The respondent suggested that the complaint form put this
in issue. I disagree. There is only one line in many pages on the complaint form and it
was not raised as a central issue but rather as part of the context. Reading the complaint
form as a whole, the issue raised relates to enrolment. The additional issue was not raised
until the hearing was essentially over. Accordingly, it was not timely or made at the earliest
opportunity. 1 also note that there were two pre-hearing telephone conferences and
written submissions filed, in addition to eight days of hearing. The issue of post-enrolment
discrimination was not raised in any of those instances.

[19] Second, the issue of post-enrolment discrimination does not have a factual
foundation in the complaint before the Tribunal. The complainant did not experience a
substance abuse assessment or case management as a participant worker in the RSAP.
There was some evidence about what those processes might look like, but they did not
happen on these facts.

[20] Third, this is an entirely new issue that expands the scope of the complaint. This
matter has always been framed in terms of enrolment. The complaint form, the
respondent's response form, my decision in the preliminary hearing, the briefs of both
parties, and the evidence led in the hearing focussed on the issue of whether the
respondent discriminated against the complainant by refusing to enrol him in the RSAP.
An inquiry into whether post-enrolment procedures were discriminatory is an entirely
different inquiry.

[21] Fourth, adding this issue unduly prejudices the respondent. The respondent is
entitled to know the case to be met. It led evidence in this matter in response to the
question of whether it discriminated against the complainant by refusing to enrol him in
the RSAP. The evidence was closed by the time this issue was raised. The respondent
did not have the opportunity to lead evidence to directly address this new issue. While
some evidence was led about the different types of assessment that the respondent
performs in the RSAP, this was led for a contextual purpose and not to squarely address
the new issue of whether its case management process was discriminatory. It would be
inappropriate and prejudicial to expect the respondent to address a substantive new issue
after the evidence had closed.

The Complainant's Case

[22] The complainant did not meet his burden of proof to establish the complainant's
case.

[23] The director called the following witnesses;

a. the complainant; and
b. Dr. Gwyllin Goddard, the complainant's cannabis authorizing physician.



[24] The first stage of the discrimination analysis was clarified in the Supreme Court of
Canada's decision of Moore v. British Columbia (Education).^ Under this analysis, the
complainant has the burden to prove that:

a. he had a disability;
b. he suffered an adverse impact; and
c. his disability was a factor in the adverse impact.®

[25] The burden of proof is the civil standard of balance of probabilities.^

[26] The complainant's case has often been referred to by the Latin term, prima facie.
While the legal test remains unchanged, there have been criticisms of adjudicators'
continued use of Latin terms in decision writing. For example, in a recent decision of the
British Columbia Human Rights Tribunal, Tribunal Member Cousineau stated:®

I pause here to make an observation about language. In my view, the
terminology of 'jDrima facie discrimination" is not helpful and, in some cases,
may create fundamental misconceptions about the law of discrimination. First,
Latin phrases which describe iegai tests takes the iaw away from the
people it is meant to serve. Without specialized legal training, the words
'jDrima facie "are unlikely to carry much meaning for the majority of people trying
to understand their rights, and comply with their obligations, under the law. As
decision makers, we should be striving to make our decisions
understandable and to speak as piainiy as possible to achieve that
purpose. Using Latin is not helpful to that goal. [Emphasis added]

[27] Further, B.C. Human Rights Tribunal found that the term "prima facie
discrimination" can be confusing by suggesting that discrimination has been established
at the prima facie stage of the analysis when that is only the first part of the analysis:®

Second, using the term "discrimination"at this stage is misleading. Participants,
rightly, may think that a finding of prima facie discrimination is the same as a
finding of discrimination. For complainants, it is then difficult to understand how
a respondent could justify the discrimination. Respondents, for their part, carry
the stigma of having discriminated before having the opportunity to justify their
behaviour. In fact, discrimination may only be found to occur after both the
prima facie and the justification analysis, if one is advanced. Where there is a
justification, there is no discrimination: Moore at para. 33. It is, in my view,
unhelpful to introduce the value-laden term of "discrimination" until the whole
analysis is complete.

[28] The B.C. Human Rights Tribunal suggested that adjudicators refer to the traditional
prima facie case of discrimination as the "complainant's case" instead.^® I agree with this

5 Moore v. British Columbia (Education), 2012 SCC 61 (CanLlI)
® Moore at para 33
^ O'Malley v. Simpson-Sears (1986), 7 C.H.R.R. D/3102 at D/310: Bobb v. Alberta (Human Rights and Citizenship
Commission), 2004 ABQB 733 at paras 57-70; Quebec (Commission des droits de la personne et des droits de la
jeunesse) v. Bombardier Inc. (Bombardier Aerospace Training Center), 2015 SCC 39 at paras 3-4, 59
® Vik V. Finamore (No. 2), 2018 BCHRT 9, at para 48
® Vik at para 49
^0 Vik, supra, at para.50



suggestion. The law to establish the complainant's case remains unchanged and is set
out in the Supreme Court of Canada's decision in Moore. However, a shift towards plain
language writing will assist parties in understanding their rights and responsibilities and
will assist in providing clarity in written decisions. I will refer to the complainant's burden
of proof under the Moore test as the "complainant's case."

[29] The complainant's case is to provide "evidence that, if believed, would establish
the claim. The first step in the Moore analysis is for the complainant to establish that
he had a disability. I find that he has done so. The complainant testified that he suffered
from pain related to arthritis in his lower extremities. He testified that he had experienced
this pain for approximately 10 to 12 years.

[30] The complainant's cannabis authorizing physician. Dr. Gwyllyn Goddard, also
testified. The complainant came to Dr. Goddard for the purpose of seeking medical
authorization to use cannabis. Dr. Goddard assessed the complainant in April 2012,
including an assessment of the complainant's left ankle. Dr. Goddard observed
decreased range of motion in the ankle. Dr. Goddard requested and obtained some, but
not all, medical records from the complainant's long-term treating physician, including
imaging reports. Dr. Goddard testified that these images were consistent with a diagnosis
of osteoarthritis in the spine and right knee. Dr. Goddard believed the complainant that
he probably had arthritis in the left ankle as well.

[31] On cross-examination, it became apparent that Dr. Goddard's assessment of the
complainant was minimal and primarily based on the complainant's self-reporting.
Although I have concems about the evidence that I heard from Dr. Goddard, I am satisfied
that, on the balance of probabilities, the complainant suffered from pain related to arthritis.
I accept the complainant's evidence about his personal history. I also note that although
the medical imaging reports included comments like "mild," "minimal" and "early," they
were generally consistent with the complainant's assertion of arthritis.

[32] The second step in the Moore analysis is for the complainant to establish that he
suffered an adverse impact. This appears to be conceded. The respondent denied the
complainant enrolment in the RSAP. That was an adverse impact.

[33] The third step in the Moore analysis is for the complainant to establish that his
disability was a factor in the adverse impact. I find that he has not done so. I am not
satisfied on the balance of probabilities that the complainant required cannabis to treat
his disability.

[34] The complainant's evidence was that he was a recreational user of cannabis for
approximately 25 years. He stated that he used cannabis for a medical purpose for
approximately 10 to 12 of those years, although he had no medical authorization for such
use until Dr. Goddard authorized him in 2012.

[35] The complainant had a long-term treating physician in Alberta, Dr. James Bell. The
complainant testified that Dr. Bell was a good doctor who he respected. Dr. Bell ordered
several tests to help diagnose the complainant's pain and prescribed a number of
prescription medications to address the pain. The complainant testified that he did not
like the side effects from these medications and preferred using cannabis to address his

Peel Law Association v. Pieters, 2013 ONGA 396, at para 65
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pain. The complainant testified that he discussed medical authorization for cannabis with
Dr. Bell and that Dr. Bell refused to grant that authorization.

[36] Accordingly, the complainant sought out a physician who would grant that
authorization. The complainant heard about Dr. Goddard from another welder in his union
and travelled to British Columbia to meet with him.

[37] Dr. Goddard was the only physician called in relation to the complainant's
treatment. He had limited experience and expertise in cannabis use and authorization at
the time that he treated the complainant. Dr. Goddard authorized the complainant for
cannabis after only very brief office visits. He testified that at the time of seeing the
complainant it was normal for him to see 35 to 50 patients per day, with an average of
five to ten minutes per patient. He did not consider the complainant's prescription
medications at the time of authorization. He did not have a full medical history or complete
medical file from the complainant's long-term treating physician.

[38] Dr. Goddard repeatedly testified that he did not follow up on the complainant's
diagnoses in detail because it was his practice to authorize every patient who requested
a medical authorization for cannabis unless there was a reason not to. For example, Dr.
Goddard testified:

... [I]f someone is using cannabis illegally to treat a medical condition, and
you're seeing them as a family physician, personally, I think you're obligated
to at least look at it as a treatment and at least authorize them so that you
can monitor them, you know.

[39] There was little to support that Dr. Goddard reasonably and objectively believed
that cannabis was the appropriate treatment for the complainant's disability.

[40] At the time of the complainant's medical authorization for cannabis, the Marihuana
Medical Access Regulations {MMAR)^^ applied. The MMAR required particular diagnoses
in order for the physician to authorize cannabis. In relation to arthritis, there had to be
"severe pain." Dr. Goddard so diagnosed the complainant. However, Dr. Goddard also
testified that he was checking boxes on the form to ensure that the authorization was
legal. In light of the limited information that Dr. Goddard had about the complainant's
medical condition and the comments on the medical imaging reports that the condition
was "mild," "minimal" and "early," I find that Dr. Goddard likely made the diagnosis of
"severe" pain in order to complete the formal requirements of the Health Canada form
and not because it was objective or reasonable in the circumstances.

[41] The complainant acknowledged that, even if he were enrolled in the RSAP, he
would have to be "clean" and cease taking his medically authorized cannabis for worksites
or work camps in and around Fort McMurray. He indicated that he was capable of doing
so and had done so on several occasions in order to procure work.

[42] I was concerned by the complainant's evidence that he sought enrolment in the
RSAP in order to avoid monitoring of his cannabis consumption. The complainant testified
that he wanted to enrol in the RSAP in order to avoid Pre-Access Tests in the hopes that
the respondent would simply not conduct the random testing that forms part of the RSAP.

Marihuana Medical Access Regulations, SOR/2001-227
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[43] There was not a sufficient link in the evidence between the complainant's cannabis
use and his disability to establish that his disability was a factor in the respondent's refusal
to enrol him in the RSAP. The complainant has not met his burden of proof to establish
the complainant's case.

[44] The complaint is dismissed.

No Reasonable Accommodation Without Undue Hardship

[45] Even if the complainant had met his case, there was no discrimination because it
was reasonable and justifiable for the respondent to determine eligibility for enrolment in
the RSAP without conducting an individualized assessment. The respondent met its
burden of proof under the second stage of the analysis.

[46] The respondent called the following witnesses:

a. Neil Tidsbury, President, Construction Labour Relations;
b. Shelley Gallant, Manager RSAP & PSAE Case Management Services,

Homewood Health Inc.;
c. Shirley Denney, Mobility & Human Resource Continuous Improvement,

at Canadian Natural Resources Limited;

d. Shandra Under, Labour Relations Advisor, Syncrude;
e. Dr. Matthew Burnstein, BSc, MD, MFPC, MRO; and
f. Gregory Johnstone, President, PharmTox Incorporated.

[47] The Supreme Court of Canada set out the test for reasonable justification in the
context of service providers in British Columbia (Superintendent of Motor Vehicles) v.
British Columbia (Council of Human Rights) {Grismei):^^

Once the plaintiff establishes that the standard is prima facie discriminatory,
the onus shifts to the defendant to prove on a balance of probabilities that
the discriminatory standard is a BFOR or has a bona fide and reasonable
justification. In order to establish this justification, the defendant must prove
that:

(1)it adopted the standard for a purpose or goal that is rationally
connected to the function being performed;

(2) it adopted the standard in good faith, in the belief that it is necessary
for the fulfillment of the purpose or goal; and

(3) the standard is reasonably necessary to accomplish its purpose or
goal, in the sense that the defendant cannot accommodate persons
with the characteristics of the claimant without incurring undue
hardship.

[48] The parties agreed that the first two stages of the Grismer test are met in these
circumstances. The goals of the RSAP are to efficiently get workers onto safety-sensitive
sites while assuring site owners that these workers will meet the site owners' expectations
about safety. The enrolment standard for the RSAP was specifically adopted to address

British Columbia (Superintendent of Motor Vehicles) v. British Columbia (Council of Human Rights), [1999] 3 SCR
868, 1999 CanLII 646 (SCO), at para 20
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the RSAP's safety goal. It Is uncontested that this enrolment standard was adopted in
good faith, in the belief that it was reasonably necessary for the fulfilment of the goal.

[49] The central issue in this case is whether the enrolment standard was reasonably
necessary to accomplish the RSAP's goals, in that the respondent could not
accommodate the complainant without incurring undue hardship. The respondent has
met the burden of proof to show that it could not have accommodated the complainant
without incurring undue hardship.

[50] The director argued that the respondent failed to make any effort at all to
accommodate the complainant. It adopted a blanket policy and refused to conduct
individualized assessments. This failure to take any steps towards accommodation,
according to the director, must make the statutory defence of reasonable justification fail.

[51 ] The respondent argued that it was reasonable and justifiable in the circumstances
to not conduct an individualized assessment because of the nature and context of the

RSAP itself and the lack of evidence that substantive accommodation was possible. I
agree with the respondent.

Nature and Context of the RSAP

[52] The THC enrolment eligibility standard for the RSAP was reasonable and
justifiable in the circumstances because of the nature of the RSAP and the context in
which this service arises. The RSAP exists as a complement to Pre-Access Tests. It
provides pre-authorization to workers who pose minimal safety risks.

[53] The RSAP is a voluntary program. It is not a condition of employment by any
contractor or a condition of membership in a union. It is not a requirement in order to be
dispatched to a job, nor does enrolment in the RSAP give a participant worker any kind
of preferential dispatch status. When a worker receives a dispatch through their union,
they are given instructions about how to accept the dispatch, and will either have to prove
active dispatch status through the RSAP or go through a Pre-Access Test.

[54] A worker who needs an individualized assessment can always obtain one by
choosing not to participate in the RSAP and going through the traditional Pre-Access Test
process. They are not denied job opportunities and they are not denied an individualized
assessment. They are denied pre-approval through the streamlined process. However,
this was reasonable and justifiable in the circumstances.

[55] Traditional Pre-Access Tests include drug and alcohol testing each time a worker
is dispatched to a new site. In a Pre-Access Test, individualized assessment occurs each
time a positive test result arises. A medical review officer reviews the test results to
interpret them. Where a prescription medication is identified, the medical review officer
considers a number of factors, including dosage, supervision and whether additional
testing is necessary. The medical review officer also conducts an assessment of the
worker's responsibilities in the workplace, including tasks falling within the job description
and location, hours and conditions of the work.

[56] After the medical review officer's assessment, the results of a Pre-Access Test can
be one of three options:

10



a. positive, meaning that the worker failed the test and will not be allowed
on site;

b. negative, meaning that the worker passed the test and will be allowed
on site without restrictions; or

0. negative with a safety advisory, meaning that the worker will be allowed
on site but that that there may be conditions or restrictions to address
any safety concerns.

[57] This third option, negative with a safety advisory, is the result of an individualized
assessment process by a medical review officer who is aware of the job responsibilities
and work conditions of the dispatch. A medical review officer is a licensed physician with
expertise and additional certification in occupational health and safety. The determination
is that the particular worker is safe to work in a particular job, usually with ongoing
assessment or monitoring.

[58] In contrast, the RSAP only has two test results, positive or negative. Either the
applicant passes or fails the enrolment test based on the screening thresholds set out in
the RSAP. Enrolment in the RSAP assures a potential employer or site owner that the
worker has already passed a screening test and no further assessment is necessary.

[59] The director proposed that the RSAP conduct individualized assessments for
workers who test positive on the enrolment test and create a negative with a safety
advisory designation for RSAP participant workers. I disagree. Doing so would create an
undue hardship on the respondent because it has no ability to assess the safety risk of a
participant worker without a job description and knowledge of the working conditions.

[60] Enrolment in the RSAP occurs without knowledge of what job the worker might be
dispatched to. While it is reasonable to assume that the worker will be dispatched to a
safety-sensitive workplace, nothing is known at the enrolment stage about environmental
conditions, hours of work, type of equipment the worker will be operating, specific
responsibilities and so on. The respondent's pre-approval of a participant worker with a
safety advisory would not be meaningful for addressing safety risks because the
respondent does not have critical relevant job information in order to conduct the
assessment necessary.

[61] In addition, the director suggested that an employer or site owner could receive a
worker through the RSAP with a negative with a safety advisory designation and then
conduct an individualized assessment without performing a subsequent drug and alcohol
screening test. I disagree. The entire purpose of an individualized assessment is to
consider relevant information to customize accommodation for workers with disabilities.
A current screening test is essential to that assessment.

[62] The director proposed that a worker could be dispatched through the RSAP with a
safety advisory and then have an Individualized assessment without further screening. I
am concerned that this would result in site access for workers with less stringent
requirements than the worker would be subject to through a Pre-Access Test.

[63] The nature of an individualized assessment is at odds with the RSAP's streamlined
process. The purpose of the RSAP is to get workers on site faster without sacrificing
safety. The streamlined process does not make sense in the context of individualized
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assessments, which require consideration of a myriad of factors, including the reason for
the safety advisory, the worker's personal limitations, the nature of the working conditions,
the particular site conditions, and so on. All of these considerations take time to assess
the circumstances to ensure that they balance the worker's legitimate rights to privacy
and accommodation with an employer's responsibility to ensure a safe workplace. Such
assessments are available to all workers through Pre-Access Tests.

[64] I find that the respondent could not accommodate the complainant without
incurring undue hardship because of the nature of the RSAP as a voluntary, streamlined,
and alternative process for pre-qualifying workers to get onto safety-sensitive work sites.
The overall context of the ongoing availability of Pre-Access Tests and the equal
availability of work to RSAP participant workers and non-RSAP workers is central to this
finding.

[65] This ongoing availability of individualized assessments through Pre-Access Tests
distinguishes this matter from the facts of Grismer, supra. In Grismer, the complainant
had a disability that Impacted his peripheral vision. The B.C. Superintendent of Motor
Vehicles revoked the complainant's driver's licence on the basis of his disability and did
not conduct an individualized assessment into the complainant's ability to safely drive.
The evidence In that case was that people with less than full peripheral vision could drive
safely and that the complainant had taken steps to compensate for his peripheral vision
limitations. Accordingly, the government's failure to conduct an individualized assessment
was discriminatory. In this case, the respondent's services to the public were given in the
context of a parallel process where the type of individualized assessment that Grismer
speaks to are available.

[66] Grismer is further distinguishable because there was evidence that the
complainant In that case could drive safely with his disability. Therefore, the safety
standard was too high. That Is also different from the facts of this case. This Is discussed
further below.

No Availabie Substantive Accommodation

[67] The respondent has satisfied me that the complainant's cannabis use posed an
unacceptable safety risk in the circumstances. Accordingly, the respondent could not
have accommodated the complainant by enrolling him In the RSAP without incurring
undue hardship.

[68] The director pointed out that the respondent made no effort at accommodation.
That Is true. However, In Canada (Attorney General) v. Cruden^^ (Cruden), the Federal
Court confirmed that there is no independent procedural duty to accommodate:^®

In my view, Meiorin simply does not reasonably support the proposition that
there exists a separate, procedural duty in the accommodation process
which can be breached notwithstanding a substantive finding of undue
hardship and which would attract remedies on its own. ...

Canada (Attorney General) v. Cruden, 2013 FC 520, at paras 67 - 76
Cruden at paras 69 and 73
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...the plain words of paragraph 66 of Meiorin - "the procedure, if any, which
was adopted" [emphasis added] - supports the opposite conclusion to that
reached by the Tribunal, because it contains an acknowledgement that an
employer may not have engaged in any accommodation analysis and yet
may still be able to establish undue hardship. ...

[69] The Alberta Court of Appeal cited these passages of Cruden favourably in
Telecommunications Workers Union v Telus Communications Inc.^^

[70] The Federal Court decision in Cruden was upheld by the Federal Court of Appeal,
including on the issue of whether there is an independent procedural duty of
accommodation:^^

... There is no separate procedural duty to accommodate under the CHRA
that could give rise to remedies if the employer establishes that it has
satisfied all three parts of the test for determining whether a prima facie
discriminatory standard is a bona fide occupational requirement as set out
in /Meiorin].

[71] The Meiorin decision referred to in the above passages was the foundation for
Grismer and the identical legal test, but its facts arose in the employment context rather
than in the context of services to the public.^®

[72] While in most cases, evidence of the procedure taken to explore accommodation
options will be necessary in order to prove that a respondent could not accommodate a
complainant without incurring undue hardship,^® this is one of the rare situations where
the evidence supported that no substantive accommodation was possible without
incurring undue hardship.

[73] The expert witnesses agreed that cannabis is an impairing substance. This was
consistent with the following summary from Health Canada's Information for Health Care
Professionals: Cannabis (marihuana, marijuana) and the cannabinoids:^^

Clinical studies have shown that acute cannabis administration (i.e.
THC) affect areas of the brain involved in perception, attention,
concentration, inhibitory/impuisivity control, executive control /
decision-making, awareness, alertness, and coordination, all of which
are required to safely operate a motor vehicle, although chronic cannabis
users may develop tolerance to some, but not all, of the
intoxicating/impairing effects associated with acute cannabis use. Some of
these effects may also persist beyond the period of acute intoxication,
especially in chronic/frequent users. [Emphasis added]

16 Telecommunications Workers Union v Telus Communications Inc., 2014 ABCA 154 at para 48

Canada (Human Rights Commission) v. Canada (Attorney General), [2015] 3 FOR 103, 2014 FCA 131, at para 16,
see also para 21

British Columbia (Public Service Employee Relations Commission) v. BCGSEU, [1999] 3 SCR 3, 1999 CanLII 652
{Meiorin)

Cruden, supra, at para 70
20 Health Canada, Government of Canada, Information for Health Care Professionals: Cannabis (marihuana,
marijuana) and the cannabinoids. Spring 2018, at p 169 {Information for Health Care Professionals)
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[74] The expert witnesses also agreed that impairment is extremely difficult to assess
and that the impairing effects of cannabis can vary depending on a number of factors.

[75] On the facts of this case, the complainant was a long-term heavy user of cannabis.
He consumed cannabis regularly for approximately 25 years. Dr. Goddard authorized the
complainant to possess 600 grams of cannabis. The current Health Canada guideline is
150 grams. His authorization represented a considerable amount of cannabis. On his pre-
enrolment test, the complainant tested over 1200 nanograms per millilitre. The threshold
test was 50 nanograms per millilitre. The complainant estimated that his THO levels were
likely around or over 1200 on the day that he testified at the hearing. Presumably, the
complainant anticipated that this would be a common level of THO for him when he was
consuming cannabis. With this level of heavy consumption, the respondent has satisfied
me that the complainant posed an unacceptable risk of impairment if he were to be
dispatched as an RSAP participant worker.

[76] The complainant called Dr. Goddard as an expert, but his expertise was limited to
family physician medicine and to his care of the complainant. He was not qualified as an
expert in impairment, occupational medicine, pharmacology or toxicology. To the extent
that Dr. Goddard believed that the complainant was safe to perform safety sensitive work
while consuming the levels of cannabis that he was authorized to consume, I reject that
opinion.

[77] As outlined above, Dr. Goddard had limited experience and expertise in cannabis
use and authorization at the time that he treated the complainant. Dr. Goddard authorized
the complainant for cannabis after only very brief office visits. He did not consider the
complainant's prescription medications at the time of authorization. He did not have a full
medical history or complete medical file from the complainant's long-term treating
physician. Dr. Goddard did not consider a job demands analysis for the work that the
complainant would be performing. Dr. Goddard's evidence was not reliable or of
assistance for determining whether the complainant could safely work on safety-sensitive
sites.

[78] The complainant gave evidence that he had procured work in which he performed
his job duties while consuming cannabis according to his usual practices. The
complainant believed that he was safe to work in those circumstances. While I accept
that the complainant's belief was genuine, the fact that the complainant had not had a
workplace accident does not mean that he was not a risk. It simply meant that he had not
had an accident. He may have been lucky but the unacceptable safety risk remained.

[79] On the facts of this case, I am satisfied that the respondent could not have
accommodated the complainant without incurring undue hardship.

Conclusion

[80] The complaint is dismissed. In particular, I find:

a. The scope of the complaint is limited to the issue of whether the
respondent discriminated against the complainant by denying him
enrolment in the RSAP.

b. The complainant did not meet his burden of proof. Although he
established that he had a disability and that he suffered an adverse
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impact, he did not establish that his disability was a factor in the adverse
impact.

c. Even if the complainant had met his burden of proof, the respondent
could not have accommodated the complainant without incurring undue
hardship.

July 30, 2019 Kathryn Oviatt, B.A., LL.B., Q.Arb.
Tribunal Chair
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Brad Everitt, Complainant
on his own behalf

Michael DeRosenroll, Legal Counsel
For the Director of the Alberta Human Rights Commission

Joyce Mitchell, Legal Counsel
McLennan Ross LLP

for the Respondent Homewood Health Inc.
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